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O R D E R 

 

PER SIDDHARTHA NAUTIYAL, JM: 

 
 The appeal has been filed by the Assessee against the order passed by 

the Ld. Commissioner of Income Tax (Exemption), (in short “Ld. CIT(E)”), 

Ahmedabad vide order dated 10.10.2023. 

 

2. The assessee has raised the following grounds of appeal:- 

 
“1. The order passed by CIT (Exemption) is bad in law and required to be quashed. 

 

2. Ld. CIT (Exemption) erred in rejecting application for registration by observing that 

trust was provisionally registered under clause (iv) of first proviso to section 80G(5) and 

accordingly, impugned application was required to made under clause (iii) of first proviso 

instead of clause (ii) of first proviso. 

 

3. Ld. CIT (Exemption) ought to have considered the fact that filing an application 

under wrong clause of proviso does not alter the objects or activities of trust and its 

procedural error or technical error and accordingly he ought to have granted registration. 

 

4. Ld. CIT(Exemption) ought to have considered the fact that procedural or technical 

error does not take away fundamental rights which are otherwise available to the applicant.” 
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3. At the outset, we observe that the appeal of the assessee is time-barred 

by 13 days. The assessee has filed an application for condonation of delay vide 

Affidavit dated 06.02.2024 wherein the assessee stated that the appeal in filing 

was delayed due to lack of understanding of technicalities of Income Tax Act 

and a prayer was made that since the assessee has a good case on merits, in the 

interest of justice, the delay in filing of appeal may kindly be condoned.  

Accordingly, looking into the facts of the case instant case, the delay of 13 

days in filing of the present appeal is hereby condoned. 

 

4. The assessee before us has challenged the order passed by the Ld. 

CIT(Exemption) whereby and whereunder the application for grant of approval 

under sub-Section (5) of Section 80G of the Act was rejected only on the 

ground that such application for the year under consideration was though 

required to be filed under Section 80G(5)(iii) instead of 80G(5)(ii), as made by 

the applicant / appellant before Ld. CIT(E).  It is relevant to mention that the 

appellant has also been granted provisional approval under Clause (iv) of First 

Proviso to sub-Section (5) of Section 80G of the Act for the period from A.Y. 

2021-22 to A.Y. 2023-24. 

 

5. At the time of hearing of the instant appeal, the Ld. Counsel appearing 

for the assessee submitted before us that as the assessee is eligible for final 

registration.  Merely because of the application being made under a different 

Clause (ii) of First Proviso of Section 80G(5) by mistake, the same could have 

been treated by the Ld. CIT(E) under Clause (iii) of First Proviso of Section 

80G(5).  This procedural mistake could have been condoned /ignored by the 

Ld. CIT(E) having regard to the eligibility of the assessee for such grant.  In 

fact, that is the sole reason the Ld. A.R. is praying for remitting the issue to the 

file of the Ld. CIT(E) with a direction upon him to consider the said 
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application under Section 80G(5)(iii) instead of 80G(5)(ii) and to pass orders 

accordingly.  The Ld. A.R. further relied upon a judgment passed by the 

Calcutta Bench in ITA No. 994/Kol/2023.  Such submission made by the Ld. 

A.R. has not been controverted by the Ld. D.R. with all his fairness.   

 

6. We have heard the rival submissions made by the respective parties, we 

have also perused the relevant materials available on record. 

 

7. Considering the fact we have further perused the judgment by the 

Kolkata Benches.  We find while dealing with this issue the Ld. Bench was 

pleased to observe as follows:-     

 

“6. So far as the observation of the ld. CIT(E) that the assessee had already 

commenced its activities since long and that as per Clause (iii) of 1
st
 Proviso to 

section 80G(5) of the Act, the application for final registration was to be filed within 

six months from the commencement of its activities and therefore, the application of 

the assessee for final registration was timebarred, is concerned, we note that the 

issue has already been discussed and adjudicated by the Coordinate Bench of the 

Tribunal in the case of West Bengal Welfare Society vs. CIT (Exemption), Kolkata in 

ITA No. 730 & 731/Kol/2023 vide order dated 13.09.2023, wherein, it has been held 

that the assessee, who has been granted provisional registration, is eligible to apply 

for final registration irrespective of the fact that the assessee had already 

commenced its activity even prior to the date of grant of provisional approval. The 

relevant part of the order of the Coordinate Bench is reproduced as under: 

 

6. We note that the ld. CIT(E) has misconstrued the aforesaid proviso to 

section 80G(5) of the Act. As per the provision, an application for final 

registration cannot be filed until and unless an assessee/trust has been given 

provisional approval u/s 80G(5)(iv) of the Act. The assessee was granted 

provisional approval on 30.11.2022 only, and within a few days i.e. on 

03.12.2022, the assessee applied for final registration u/s Clause (iii) of 1
st
 

Proviso to section 80G(5) of the Act. Though the assessee might have 

commenced its activities prior to grant of provisional registration but that 

does not mean that the assessee in that event will be precluded from applying 

for final registration even after the grant of provisional registration. The 

assessee as per statutory provision could not have directly applied for final 

registration without grant of provisional registration. The aforesaid proviso, 

therefore, is to be read as that after the grant of provisional registration, if 

the assessee has not commenced its activities, he may apply for registration 

within six months of the commencement of its activities or within the six 

months prior to the expiry of the period of provisional approval, whichever is 
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earlier. In any case, the assessee is eligible to apply for final registration 

only after the grant of provisional approval. Therefore, we hold that there is 

no delay on the part of the assessee in filing application in the prescribed 

form for grant of final registration under Clause (iii) of 1st Proviso to 

section 80G(5) of the Act. 

 

6.1. In view of the above observations, the matter is restored the file of the CIT(E) for 

decision afresh in the light of the observations made above. 

7. In the result, appeal filed by the assessee is treated as allowed for statistical 

purposes.” 

 

8. After careful reading of the order passed by the authority below we find 

merit in the case of the assessee.  Procedure is the handmade of justice.  

Therefore, rejection of grant under Section 80G merely on procedural lapse on 

the part of the assessee is not acceptable.  Further that having regard to the 

identical facts and circumstances of the matter in the case relied upon by the 

Ld. A.R. we set-aside the issue to the file of the Ld. CIT(E) with a direction 

upon him to consider the case of the assessee / applicant afresh, in light of the 

fact that the applicant had committed a minor procedural lapse invoking the 

incorrect provision, and the application should not be rejected on this ground 

alone.  The Ld. CIT(E) is directed to look into the facts of the assessee / 

applicant afresh and pass an order, in accordance with law. 

 

9. In the result, the appeal of the assessee is allowed for statistical 

purposes. 

This Order pronounced in Open Court on                              21/03/2024  

  

 

                      Sd/- Sd/- 

 (ANNAPURNA GUPTA)                                 (SIDDHARTHA NAUTIYAL) 

 ACCOUNTANT MEMBER                                    JUDICIAL MEMBER                                                  
Ahmedabad; Dated 21/03/2024  
TANMAY, Sr. PS  TRUE COPY 
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